
BEFORE THE COMMISSIONER OF
POL]TICAL PRACTICES

In the Matter of t.he Complaint
Against the COMMITTEE FOR
SUPPORT OF HELENA SCHOOLS

SI'MMARY OF FACTS AI{D STATEMENT OF FINDINGS
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Support of Helena Schools (Committee), alleging numerous viol-ations

of Mont.ana's election laws. The complaint consist.s of three
letters written by Ms. Spilker, alleging the fol-l-owing viol-ations:

Claim 1: The Committee name does not comply with Mont. Code

Ann. S 13-3'/-2L0, because it does not identify the economic or

special inLerest of a majority of its contributors.

craim 2: The Committ.ee f ailed to report an expendit.ure for a

flier that was distributed prior to the May a6, i-995, milf levy

election.

Cfaim 3: The Committee failed to reporc an expenditure for a

radj-o ad in support of the mill levy.

Cl-aim 4: Alt.hough not directly alleged, the complaint implies
that school dist.rict. funds or resources were used to pay for ads in
support of the mil-f l_evy.

Claim 5: The Commit.tee failed to report two $100 contributions

within the time period required by Mont.. Code Ann. S 13-37-226.

Claim 6: The Committee solicited votes on election day in

violat.ion of Mont. Code Ann. S 13-35-233.



Cfaim 7: A person other than t.he Committee, s campaign

treasurer or deputy campaign treasurer made expenditures for the

Committee.

Claim 8: A radio ad prepared by the Committee did not. contain
all of the information required by Mont. code Ann. s t3-35-225.

Claim 9: The Committ.ee made a false statement concernins

approximat.ely $700,000 in state equalization aj-d money during the

mill- levy election campaign.

SI'MMARY OF FACTS

1. The Committee filed an organrzational statemenl,

designated as f orm C-2, with t.he Commissioner of polit.ical

Practices (Commissioner) on April 2j, 1995. The form lists the

name "Commit.t.ee for the Support of the Helena Schools Mill Levy,tl

and an address of 55 south Rodney, Hel-ena, Montana. 55 South

Rodney is the address of Helena School Dist.rict No. 1 (School

District 1) .

2. The C-2 lists the issue supported by the Committee as the

School District 1 el-ementary and high school mil1 levy elecLion,
scheduled for May L6, 1-995. Karen Marble, who is listed as the

chairperson of the committee, prepared and fited the c-2. The

TriCo Educational Federal- credit union, a credit union for
educators and their families, is listed as the Committee's primarv

campaign depository. Cheryl Gillespie is listed as the campaign

treasurer. Neither she nor her spouse are employed by t.he school

district, thus she is not. eliqible to -ioin t.he credit union.

3. Following receipt of the Committee, s C-2, the

Commissioner's office sent a letter, dated May 1 , L995, to Cheryl

Gillespie. The letter states, in paragraph 2:



As treasurer for the committee, you are responsible for
depositing and disbursing campaign funds, for keeping
detail-ed accounts of the financial affairs of the
committee, and for seeing that campaign finance reports
are filed in a timelv manner.

Included with the letter were campaign reporting forms (designated

C-5 and C--/), an accounting and reporting manual, and a I99S

cal-endar of report.ing dates. Form C-6 is used for periodic reports

of cont.ributi-ons and expenditures by a political- committee. Form

C-7 is used for reporting contributions of $100 or more received by

a political committee between the 1-7Lh day before and the date of

^'1 ^^ts.i ^-qII g!gULIUII .

4. In the May a6, 1995, election, volers approved the

a'l amanl- =rrr onl66'l mi 'l I I crlz hrr1- narr-\^7'l rz rci ar'1- cj i- hc hi crh sr.hr-lr^llErCLlLsIlLq! y DUlrvv! ru v y vuL ttql I vwrJ ! sJ EU Lsu uf lE rrIyIt D9f,tvvI

mill levy. A new election for the high school mill levy was

schedul-ed for June 2f , L995. At a meeting of t.he school board on

June 7 , 1-995, the el-ection was rescheduled f or .Tuly 18, 1995 .

5. On June 9, L995, a new C-2 was f iled with the

Commissioner. The form aqain }ist.s the name "Committee for the

Support of the Helena Schools Milt Levy, " but the address is

changed to 606 Touchstone Court, which is al-so t.he address of the

commit.tee treasurer, Cheryl Gillespie.

6. The second C-2 lists the issue supported by the Committee

as t.he School District t high school mill levy election. Karen

Marble, who again is listed as the chairperson of the Committee,

preoared and filed this second C-2.

'1 ftl; FF Dnaa -i - +_ }-aI. UI!!! AUCDDTICI f,b LI1C business manager for School
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at Warren School), Kevin McRae

Di sfri cf l ) . and Charlie Hail+/ |

District 1. He served on t.he

Gillespie, Karen Marble (a teacher

(communications officer for School-



and Don Johnson (School District 1 trustees) . Cliff Roessner was

not aware that. Karen Marbl-e had listed the Committee's address as

55 South Rodney on the initial- C-2 fil-ed with the Commissioner. He

stated that had he seen the address he would have chanqed it on the

form.

B. Neither Cliff Roessner nor Cheryl Gillespie were aware

that Karen Marbl-e filed the second c-2 on June 9, 1995. on Jury 7,

1995, the Committee filed a third c-2. This t.ime the name on the

C-2 is listed as t.he "Committee for Support. of Helena Schools, "

with an address of 606 Touchstone Court. Cheryl Gillespie is

listed as the campaign t.reasurer, and Karen Marble is listed as an

additional officer of the Committee. The third C-2 was fill-ed out

by Cliff Roessner. Karen Marbl-e was not aware that the third C-2

had been filed. She believes she advi-sed either Cheryl Gillespie

or Cliff Roessner that she had fited the second C-2 on June 9,

L995.

9. Karen Marble initially used the 55 South Rodney address,

on the first C-2 filed with the Commissioner, because she felt the

Committee needed a "central_ clearinqhouse." Qha nhrnnod FL^urrE urratlyEu LIlc

address on t.he second C-2 that was fited following questions from

the media concerning the use of the School District 1 address by

the Committee -

10. Despite the variations in the names listed on the C-2's,

t.here is only one commiltee. The correct name is the "Committee

f or Sur:port of Helena Schools " "

11. On April 2J, 1"995, when the first C-2 was filed (for the

May 16 election), there had been no contributors to the Committee.

On June 9, L995, when the second C-2 was filed (for the July 1g



election) , t.here had been 2l contribuLors to t.he Committee. of
those, three were school board trusLees and 15 were emplovees of

School Dist.rict 1. on,Iuly 7, L995, when the third c-2 was fil-ed,

there had been 30 contrj-butors to the Commj-ttee (those who made

more than one contribution were only counted as one "contributor")
Of those, five were school board trustees and 17 were emplovees of

School District. 1.

1-2. Although the C-2,s identify Cheryl Gillespie as the

campaign treasurer of t.he Committee, she did not sign any checks

for exncnd'i frrroc l.rrz +-lra r-Cmmittee. SinCe MS. Gillesnie is nr-rfu!!ruDyr9 !o llvu

eligible to be a member of the TriCo Educational- Federal Credit

Union (the designated campaign deposj-tory for the Committee), she

cannot sign checks on t.he Committee's checking account. CIiff
Paaceh6r ai ana6] 2]] checks for errncnd'i f rrres bw the Commi ttee. brrtvrrevrrD !v! uAysIIuIuu!gp pI uIIg uvtrrrrrruu9ut !uu

Cherwl Gi I lesOie feviewed a.l I arzr-randit- rrrag tO ensure thaf f herz werFu! v urrq u Lrruy wg! E

appropriate. Cliff Roessner was not appointed by Ms. Gillespie as

a deputy campaign treasurer for the Committee.

13. The complaint alleges that the Committee's C-6 filed wit.h

the Commissioner on June I,1995 fails to list an expenditure for

campaign fliers prepared by the Committee. Karen Marble and a

person at the Mont.ana Education Association (MEA) prepared a

campaign flier in support of passage of the mitt levy prior to the

May L6, l-995, election. The flier states it was paid for by the

"Committee for Support of the Helena Schools Mitl Levy, 55 South

Rodney, Helena, MT 59601. 'r MEA printed copres of the fl-ier, whrch

were distributed to households in the Helena area prior to the

May 16 election. MEA sent. the bill for t.he fliers to the Helena

Education Association (HEA) , rat.her than to the Committee. During
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an amended report with the

( rorm u- b,)

of the Committee learned that the bill

was paid by the Committee on September

has stated that the Committee wil-1 fil-e

Commissioner listing the expenditure

1-4. The compfaint alleges t.hat the Committee's C-6 filed with

the Commissioner on August 7, 7995 fails to list an expenditure or

a "debt owedrr for a campaign ad played on Helena radio station

KHKR. Casey Tuckerman is a teacher at the Helena Middte School and

nres'i denl- of lTFlA. He nrFnered a radio ad that was aired on Hel_ena

radio station KHKR on ,July 15 and 17 , L995. DeI Lonnquist of KHKR

stated that a bill- for S4B for the ad was sent to Cliff Roessner at

55 South Rodney on August I, A995. The biII is dat.ed July 31,

1995. Cl-iff Roessner st.ated that the bil-l was not received by the

Committee. KHKR sent another copv of the bill to t.he Committee on

August 28, and it was received by the Committee onAugust 29, L995.

Cheryl Gillespie has stated that the Committee will pay this bilt

and file an amended C-6 report. with the Commissioner listing the

expenditure.

15. Cindy Lewis performed some volunteer work for the

Committee. she arranged for the taping of three radio ads in
crrnnarr- nf f he m.i I I levv- The adS Were SChedUled tO ha nl:rzed rlnrv v J r r rru qvD w9! I Dvrrsuulgu uv vs l/ Lqy 9u vrr

radio stations KMTX-AM, KMTX-FM, KBLL-AM, KBLL-FM, KCAP-AIvl, AND

KZMT-FM. A11 ads were scheduled for Monday, JuIy 1-7, 1995.

16 - Bobbv Spilker stated she heard one of the radio ads on

KBLL on the morning of ,JuIy 18, l-995, which was election day. She

stated that Terry Frisch heard the same radio ad later on the same

day. While Terry Frisch at first stated he was not certain when



the ad was played, and on which stat.ion, he later stated he

believes he heard the ad on KBLL after 3:30 on t.he afternoon of
JUIV .LU.

1-7 . Jim schaef fer is t.he general manager of KBLL radio. He

confirmed that an ad in support of passage of the mill levy had run

on election day, July 18. He stated that this was not the resul-t

of a request by the Committee, but was instead due to a schedul-inq

error at t.he radio stat.ion. upon discovering the error, the ad was

pulled. No one from the Committee requested that any radio ads

prepared by the Committee be run on electj-on day.

18. The complaint alleges that the radj-o ads in support of

passage of the mill levy did not state the name and address of t.he

committee's treasurer. The radio ads prepared by the committee

contained the foll-owing attribution: "Paid for by Citizens for the

High School- MilI Levy." No Lreasurer's name or address was given.

19. The complaint alleges that two $1OO contributions were

not immediately reported to the Commissioner as required by Mont.

code Ann. s 13-37-226. Luxan c Murfitt, a Hefena law firm, mad"e a

$100 contribution, received by the committee on .Tuly ar, rgg5.

Casey Tuckerman contributed $100 to the Committee with a check

dated July 20, 1995. rn addition, the commj-ttee received a 5300

contribut.ion from HEA Pace on May 2, L995, a $5oo contribution from

HEA on May 3, 1-995, and a $l-00 contribution from Gary Toothaker on

May B, a995.

20. The contributions from Luxan & Murfitt and Casev

Tuckerman were reported to the Commissioner on the Committee's C-6

fired on August 7, 1995. The contributions from HEA pace, HEA, and

Gary Toothaker were reported t.o the Commissioner on the Committee's



C-6 filed on June I, L995. The Commit.tee did not. file C-7's for

the five contributions of 5100 or more.

21-. The complaint questions whether School District 1 money,

school f 61silif i cc r'\r cnhn6] equipment were used to perf orm the

work of the Committee. Bobby Spilker stated that because a

Committee flier listed Lhe business address of School- District I,

she Irbecame concerned that tax money, school facilities , or

equipment were being used to influence the outcome of t.he

electi-on. " Aside from the reference to the flier with the 55 South

Rodney address, the complaint incl-uded no other evidence of such

improprieties.

Cliff Roessner, Karen Marble, and Kevin McRae stated

unequivocally t.hat. no employees of School District 1 did any work

for the Committee during their hours of employment. Their work for

t.he Committ.ee was performed during lunch hours, during vacations,

or in the evenings, and no public funds or School District 1

facil-ities or equipment were used. Committee meetinqs were held

off school district. property, and normally in the evenings.

Srrnerint cndcnt Of SChOOIS Garw Toofhaker St.at.ed that. he made itvq! 1

r-l ear f n cmnl orrees nf .Qr-hOOI DiStriCt 1 t.hat thew were nofu urr9l YYU! I frv u

permitted to perform work for the Committee on public time, and

that no public funds could be used. The investigat.ion by this

office disclosed no evidence that school- district resources were

involved in the work of the CommiLtee.

22. The complaint alleges that a

r:d.i o eds nrer-^-^r 1-.. F1-^ ^Ommittee iSlquf,v auD yrsyqrsu vy urrs u

alleged that the claim that $700,000

money would go "somewhere else" j-f the

statement made in one of the
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i n state ecrrralization aid'Y"
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The complaint alleges that this statement may have affected the

out.come of the election. Because this office lacks iurisdiction to

review this matter, ?s discussed in the Statement of Findinqs

below, no investigation regarding these allegations was conducted.

STATEMENT OF FITilDINGS

Findinqs and Discussion With Respect to Specific Claims

Claim 1

The complaint alleges that the Committee's name does not

comply with Mont. Code Ann. S 13-37-2I0, which provides:

Naming and labeling of political committees. (1) Any
political- commiLtee filing a certification and
r-rrcr:ni z:tiOnal Statemenf nrrrsrren1- f O 13 -37 -201 Shal-1 :

(a) name and idenLify it.self in its organizational
statement using a name or phrase:

(i) t.hat clearly identifies t.he economic or other
special interest, if identifiable, of a majority of its
contributors; and

(ii) if a majority of its contributors share a
common employer, that identifies the employer;

When the Committee fil-ed its f irsL C-2 ("organizational- statemenL")

on April 27, 1995, there had been no conlributors to the Committee.

When it filed its second and third C-2's, however, t.here had been

a number of contributors, the majority of whom shared both an

identifiable economic or special interest. and a common employer.

(Fact summary 11.) The common employer is School District. 1. The

employees who contributed to the Committee share the economic or

special interest of ensuring the continued financial viabitit.y of
+-l-rair amnlnrzal . fhe sr-hool diStriCt. The COmmittee'S name ShOUldulltylvl v! ,

more r: I earl v ref lect that i nf erest hw i rient- i frz'i ncr the commonvruqlal vI

employer of a majority of its contributors, School District 1.



C]aim 2

The complaint alleges that the Commit.tee failed to report an

avnanri'iF"-o Fcr a flier that was disLribrrfed nr.i nr i-n fhe Marr j6rr!u! urrqu wqD u!DL! IvuuEu I/! rut LU uarE I'rqy IU I

1995 mill }evy el-ection. Mont. Code Ann. S 13-37-225(a) resuires

political committees to file "periodic reports of

expenditures made by or on behalf of a potitical committee

femphasis added] . " Mont. Admin. R. 44.1,0.531 provides, in relevant

parr:

EXPENDITURES, REPORTING (f) an expenditure is made on the
date pavment is made, or in the case of an in-kind
expenditure/ on the date t.he consideration is given.
lEmphasis addedl.

MtrA. whir-h nrinl-ed r-nnics nf fhe flier. sent the bill to HEA rather4!e! / u

than t.o the Committee. The Committee, after learning that. the bill-

had been misdirected, paid the bill on September 13, 1-995. The

Committee treasurer has stated that an amended report listing the

expenditure will- be filed. (Fact summary 13. ) The evidence does

not support a finding that the Committ.ee failed to report an

avnondi l-rrra han:rrca t- ha avl3gnditure was not ilmadett unti I Senf emher/ vevsqp LIvu lLlqug qIILII uEyLEttLvE!

43, 1,995.

UIAAM J

The complaint alleges that the Committee failed to report an

ovnonAi+-r'ra Fcr a radio ad in srrnnorf of the mil-l levw. As noferllqurv qs rrr pqyyvru v! I. dD rrvugu

in fact summary 14, the Committee has not yet paid the bill for the

radio ad, thus no expenditure has yet been rrmade. rr As in the case

of Cl-aim 2, the evidence does not support a finding that. the

Committee failed to report an expenditure for the radio ad.

10



Claim 4

The complaint speculates concerning whether School District 1

money, facilities, or equipment were used t.o carry out the work of
the Committee, or whet.her School Dist.rict 1 employees worked on

Commj-ttee malt.ers during their employment hours. As noted in fact
summary 21, no evidence was disclosed that would support a finding
that employees of School District 1 did any work for the Committee

during their hours of employment, or t.hat public funds or School

District 1 facilities or esuipment were used for Committ.ee

purposes.

As previously noted, the complaint does not directly allege

that school dist.rict funds or resources were used, but expresses

J-he srrqnir-'i on that thiS was dr-rne nri m:rilw drre fo fhe COmmittee'S, t/!frrrs!!r1

use of the 55 South Rodney address on its campaign fliers. No

other evidence was presented with t.he complaint, and none was

discovered during this extensive investigation, that refutes the

employees' cl-aim that. their work for the Committee was done on

their own time. Whi]e the Committee's use of the 55 South Rodnev

address on it.s campaign literature may have reflected poor

judgment, it does not. support a finding that public resources or
amnl nrzaae r^7ara i mn-^^o-l .' inVOlVed in t.he aCtiVit.ieS Of the

Committee. The investigator for this office pursued this issue and

no evidence of impropriety was found.

uraam 5

The complaint alleges that the Committee fail-ed to file C-7

reports for several $100 contributions. As noted in the summary of

facts, Luxan & Murfitt contributed $l-00 on .TuIy IL, 1995, seven

days prior to the JuIy 18 election. Casey Tuckerman contribut.ed

11



$1-00 on July 20, 1995, Lwo days after the July 1B election.

Additional invest.igation disclosed that three other contributions

of $100 or more were received by the Committee on May 2, 3, and B,

1995, prior to the first mill revy election hel-d on May 16, L995.

(Fact summary 19. )

Mont.. Code Ann. S 13-37-226(3) requires a political- committee

organized to support. a local issue to fite a report "within 24

hours after receiving a contri-bution of $100 or more if received

between the 17th day before and the day of the election. " See

Mont. Code Ann. S 13*31-226(4) . The Commissioner's office resuires

a committee to report any such contribution on a C-'7 form. (Fact

crrmm2rlr ? II "'t Pursuant to this resuirement, the Committee should

have reported the contributions from HEA Pace, HEA, Gary Toothaker,

and Luxan & Murfitt by filing C-7 forms wit.hin 24 hours. The

Commissioner's office had provided the Committee's treasurer with

C-7 forms, an accounting a reporting manual, and a 1995 calendar of
ranart-'inn .l-t- es on Maw ''l i995. SinCe the COntribUtiOn from fasewL t LJ JJ . UIIIUU uIIu vvllu! MUrVlMVllt UqDgy

Tuckerman was not received unt.il after theJuly 18 election, no C-7

for t.hat contribution had t.o be fi1ed.

ul-arm b

.l.l,ra nnmnl .-i-F -'l'l ^*^^ LL-F 1-^^-..^^ -adiO Stat.iOn KRT,T, nl arredrrrE uvtttylaJrtL aIIsYsD L-IlclL-/ IJt:Ud.LIDC IctL,tILJ bLd.L-L(JII I\D!! I/rqysu

Commiftee j,46p:inn ad nn alanl-inn derr /,Trrlw'lR. lgg\) thefe WaS\vufl lvt LJJJT I

viol-at.ion of Mont. Code Ann. S 13-35-233. That statute provj-des:

Solicitation of votes on election day. (rJ l-t ]-s
unfawful for a person or a political- committee to place
an advert.isement supporting or opposing a candidate or a
ballot issue for use on el-ection day.

(2) A person convicted of sol-icitation of votes on
election day is guilty of a misdemeanor and shall- be
imprisoned in the count.y jail for a term not to exceed 5
months or be fined not to exceed $1,000 , or both.

L2



The ad was played on election day drre to an error in scheduling at.

KBLL. Upon discovering the error, the sLation manager removed the

ad. There is no evidence that the Committee request.ed the ad be

played on election day. (Fact summary 17. ) The evidence therefore

does not support a f inding that the Commit.t.ee viol-ated Mont.. Code

Ann. S 13-35-233.

u,Laam /

The complaint alleges that a person other than t.he Committee's

treasurer or deputy treasurer made expenditures for the Committee.

Cliff Roessner wrote Lhe checks for the Committee, because Cheryl

G.i I lesnie. the treas.t trer. v,_^ *:F ^r r^lr^fe tO draW monev from f hevrf rupy!u, urru , rvaD lluu Erryfulg uv u!qw ltLUIruJ !!vrrl Lllu

Committee's credit uni-on account. (Fact summaries 2 and L2.)

Clif f Roessner was not l-isted as the Committ,ee's campaiqn

treasurer, nor was he appointed to act as deputy campaign treasurer

pursuant to Mont . Code Ann . S 13 -3'l -202 . (f'act summary 12 . )

The statutes do not clearly state that only a political

commtttee's treasurer or deputy treasurer may make expenditures.

See Mont. Code Ann. SS 13-37-201 to -209, 1-3-37-21-5. The

commit.tee's treasurer, however, was advised of this restriction

pursuant to a letter from the Commissioner's office dated May L,

1-995. (Fact summary 3.) This requirement. is al-so specified in

Mont. Admin. R. 44.LA.503:

DEPOSITS AI\TD EXPENDITURES. ONLY BY CAI{PAIGN TREASURER.
THROUGH DEPOSITORY (1) No cont.ribution received or
expenditure made by a candidate or political committee
shall he denosited -r c;rnended exr-ent hw the annointed" "r
campaign treasurer or duly authorized deputy treasurer
l- hrnrrr^rh 1_ ha daci cn:1- ed nri m:rrr nr qonnndrrrr rlannci 1- nrrsev+rrr.^ r -- --- ! .

.LJ



(3) Al1 expenditures, except expenditures from the petty
cash fund, shall be made by check drawn on t.he desicrnated
depository.

Thus, while the st.atutes lack clarity on t.he suestion, the

Commissioner's rule clearl-y sets forth this restriction on the
ovnandir-"-o nf frrndq hrr = nOlitiCa]- COmmittee.L uarup vJ q I

U.LAAM U

The comnl a'i nf a I I crrag that a rad'i o ad nrenared hrz f hcLrrqu s ! qurv qu y! s!/q! gu py Lf tE

Commit.t.ee did not contain the information required bv Mont. Code

Ann. S 13-35-225, which provides in pertinent part:

Election materials not to be anonlzmous. (1) Whenever a
person makes an expenditure for the purpose of financing
communj-cations advocating the success or defeat of a
candidate, political- party, or ball-ot issue through any
broadcasting station, newspaper, magazine, outdoor
advertising facility, direct mailing, poster, handbi11,
bumper sticker, oy other form of general polit.ical
advertising, the communication must clearly and
conspicuously state the name and address of the person
who made or financed the expenditure for the
communication, includinq in the case of a r:olit.ical
committ.ee, the name and address of the treasurer.
fE'mnl-r:cig added] .

It is alleged that the statute was violated because the radio ads,

while they listed the name of the Committee, did not state the name

and address of the Committee treasurer. (Fact summarv 18.)

Mont. Code Ann. S 13-35-225(3) staLes:

I f inf ormat.ion required in subsect.ion ( 1) is
inadvertently omitted or not printed, upon discovering
t.he omission, the person financing the communication
shall file notification of the omission wit.h the
commissioner wit.hin 5 days and make every reasonabl-e
ef f orL t.o bring t.he material- into compliance wit.h
subsection (1-) .

Thus, the Legislature has det.ermined that a failure to include the

requisite information within the attribution for a paid political

ad can be rect.ified by providing that information to the

Commissioner within five days of discovering the deficiency, and

L4



making t'every reasonabl-e ef f ort

ccrmnl'i anr:e" wit.h the st.atute.

l-^ hri ncr fhe material into

The attribution included with the radio ads should have

included t.he name and address of t.he Committee's treasurer, to be

i n f rrl I r:omnl iance with Mont . Code Ann. S 13 -35-225 .

Claim 9

The complaint alleges that a statement made by the Committee

in ads supporting passage of the miII levy is fal-se. Specifically,

it is alleged that the contention that $700,000 in state

equalization aid money would go somewhere else if t.he levy failed

is a fal-se statement. The complaint does not specify which

e1ecLion laws are al-l-eged to have been violated as a result of the

ql-: I aman,l-

The jurisdiction of the Commissioner is set fort.h in Mont..

Code Ann. S 13 -31-1-]-I:

Investigative powers and duties. (1) The commissioner of
nol i I i r-a I nracf i ces shall be responsible f oryvrt
.i nrraot- i ar{-.i na a'l 'l nf tsl^^ -'1 'l ^^^^ ViOlatiOnS Of the-LIIVeSL-L9dL-LII9 ctII (Jr Lrrc drrEYsu
election laws conLained in chapLers 35, 36, or 37 of Lhis
title and shall in conjunction with the county attorneys
be responsible for enforcing these election laws.

The Commissioner may also inspect. al-l- stat.ements filed with his or

her office t.o determine compliance with chapters 35, 36, or 37 of

title 13. Mont. Code Ann. S 13-37-111(2). Through consultation

and coonerat-ion with the county attorneys, the Commissioner may

pursue any criminal or civil prosecution justified under chapters

35, 36, or 3'7 of title 13. Mont. Code Ann. SS 13-37-I24 and l-3-3'7-

r25.

Mont. Code Ann. S 1-3-35-234 describes the offense of political

criminal tibel- and misrepresentation of voting records, but it is

15



limited t.o statements and representations concerning candidates,

not ballot issues. Mont.. Code Ann. S 1-3-35-301 sets forth

Montana's Code of Fair Campaign Practices. This st.atute also

applies only to candidates. There is not, in any event, dfly

enforcement mechanism to address viol-ations of the Code of Fair

Campaign Practices.

A careful review of t.he other provisions of chapters 35, 36,

and 31 of titl-e A3, Mont. Code Ann., di-scloses that the alleged

false sLatement described in the complaint does not faII within the

jurisdiction of the Commissioner. The only way this coul-d be

-ll-^^-^^ -i - +hrnrrrrh frri. rrre 'r ^^'i ^'r -! 'i '-^ aCtiOn.c{LLLlIe55e(r -Lb L-rrruuYrt ruuu!c -Lcgr5-LclL-rvc

Procedure and Potential Remedies

Mont . Code Ann. S 13 -37 -L24 (L) states that whenever t.he

Commissioner deLermj-nes t.hat there appears to be " suf f icient

evidence t.o justify a civil or criminal prosecuLion under chapters

35, 36, or 37t', he shall notify t.he County Attorney and transmit to

him or her the information relevant to the alleqed viol-ation.

Mont. Code Ann. S 13-3'7-L25 also implies that county attorneys have

inherent investigative and prosecutorial authority over any alleged

violations of these el-ection l-aws, whether or not the matter is

referred by the Commissioner. See al-so Mont. Code Ann. SS 7-4-2'71-2

and '/ -4-2'7L6.

The investigation of the allegations of this complaint has

reveal-ed no evidence of violation of any of the criminal statutes

in chapters 35, 36, or 37 of title 13, Mont. Code Ann. Nor is

there any evidence of an intentional viol-at.ion of any of the

provisions of the el-ect.ion l-aws. The investigation did not reveal

an\.r erri denr:e that would sttnnor1-

IO

finding that there were



violations with respect to cl-aims 2, 3, 4, or 6 . As previousrv

noted, claim 9 invo]ves a matter over which this office has no

jurisdiction. There is, as reflected in these facts and findings,

evidence that could be construed as a neql-iqent. violation of

several statut.es for which there are potential civil- remedies.

specif ically, the investigation into claims 7-, s , and g discl-osed

evidence that may support a finding that Mont.. code Ann. ss 13-37-

2L0, 13-37-226, and 13-35-225, respectively, were negligently

violated. The investiqation into claim 7 disclosed evidence that

may support a finding t.hat Mont. Admin. R. 44.10.503 was

nccl i rvon1- 1rr rrigf 4ted.

There are several- civil remedies that are available upon a

determi-nat.ion that viol-ations occurred and that remedial act.ion is

warrant.ed. Mont . Code Ann. S 13 -37 -I2B provides :

Cause of action created. (1) Except as provided in 1-3-37-').iR .n\z hardon WhO intentiOnal lrz or necrl i ^^-ts'lr' -..i ^'l -F^^Jvv I qrrJ yv!pvrr vvrrv rrrusrrLrvrtqrry v! rrEyrrygrlLty vI(Jf,d-LED
any of t.he reporting provisions of this chapter, shal1 be
liable in a civil act.ion brought by the commissj-oner or
a ^n1 tnl-rz =l-l-nrTtarz rrrrrqrr:n1- l- n J- hc nrorri si.OnS OUtlined in}/utpuqrru Lv utrg y!vvIDI

13-37-I24 and 13-37-L25 for an amounL up to $500 or three
times the amount of the unlawfu] contributions or
expendit.ures, whichever is greater.

(2) Any person who makes or receives a contri_bution
or expenditure in violation of 13-35-225, 13-35-22't, 13-
35-228, or this chapter, is l-iable in a civil- action
1-'-^" ^1. + l-" F l. .rirc-lugrrL py rne comml_ssl_oner or county attorney pursuant
t.o the provisions outlined in 13 -37-I24 and 13-3't-1,25 for
an amount up to $500 or three times the amount of t.he
unlawful- contribution or expenditure, whichever is
dTazT Ar

An alternative remedy is available

Mont. Code Ann. S 13-37-L2L. That

to issue orders of noncompliance

report has not been filed, or

Commissioner does not comply with

to the Commissioner pursuant to

statute allows the Commissioner

when it is determined t.hat a

that. a rcncrrl filed with the

f he recrrli rements of t.he law. A

L'7



nol'i f ir:al r:ommittee then has either five or f en davs Lo come into

compliance or face the potential of an action brought by either the

Commj-ssj-oner or County Attorney pursuant to Mont. Code Ann. SS 13-

37-I24 and 13-37-I25. Orders of noncompl-iance are al-so subject to

judicial review pursuant to Mont. Code Ann. S 13-37-L22.

T arrrrraq<* ---.-----s no opinion at t.his time on t.he question of whether

t.here is sufficient. evidence to justify the exercise of any of the

ci-vil- remedies available under Lhe statuLes. Because the evidence,

however, reveals the potential for such a determination, it is

appropriate to transmit the matter to the County Attorney for his

review and possible exercise of prosecutorial- discretion.

Dated this
.td w

^0 
day of September, L995

Ed Ar$enbright,
Commissioner of

.EO.IJ.
Pol-itical Pract.ices
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